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OPINION

HORNER, J--On appeal fom a judgment den ying its petition Hr writ of mandae, plaintiffand
appel lant St. Vincent's School br Boys, Catholic Charties CYO (St. Vincent's), contends: (1) defendant
and respondent City of San Rafiel (he City) unlawfully amended the provisions of its general plan to
delete plans for the future annexation of property owned by St. Vi ncent's; (2) the City violated the
California Environmental Quality Act (CEQA) ! by certiffing an inadequate env i ronmental impact report
(EIR) for the revisions to the general plan; (3) thehousing dement outlined in the City's amended general
plan is legally deficient; and (4) the trial court ered by awarding the City costs for doc Ument retrieval. We
affirm the judgment.

*  Judge ofthe Alameda County Superior Court, assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution

1 Public Resources Code section 21000 et seg.

Factual & Procedural Background

St. Vinent's owns 835 acres of unincorporated land in the County of Marin. The property liestothe
north of the City of Sen Rafadl, abutting the southern boundary of the City of Noveto, and is s&t to the east
of Highway 101 between it and the San Pablo Bay.The propaty is sqaraed from the nort he'n boundary of
the City of San Rafad by the Silveirapropety,  another tract ofuninco r porated lands which dsosits
between Highway 101 and the San Pablo Bay.



For many years the City and the County of Marin ( County) cooperated in pl ani ng for thefutureuse
and devel opment of the St. Vincent's and Silveira properties (jointly, t he Properties). Althoughthe
Properties are physicaly located within the unincorporated area of the County, f or planning purposes they
were identified by the Locd Agency Formaion Commission (  LAFCO) aswithi nthe City's spheae of
influence and urban serviceareas.  Polid esin aarlier vasi ons of the City'sgeneral plan and the Maii n
Countywide Plan anticipated that the Properties would be annexed to the City prior to or co ncurrent with
the issuance of devel opment permits.

The City's generd plan 2000, adopted in 1988, se forth detai led polid es for the Propeties describing
envi ronmental concerns and identi fyi ng development pote ntid of up to 2,100 units In 1998, theCity and
the County decided to enter a nonbinding memorandum of unde  r standi ng to work coopeativey ona
process to prepare recommended amendments to the City's generd plan and the Marin Countywide Plan
regarding the Properties. The City and County gppointed a 16-member alvi sory task rce, whic i nd uded
representatives from interest groups throughout the County, in order to prepare re commended geneal plan
amendments for the City and County. Over aperiod of 20 months, the task force hed meetings and study
sessions with various community groups before presenting recommendations to the City in May 2000. The
task force report stated that the appropr i aelevd of devel opment for the properti es would bed etemined
through subsequent environmentad impact andysis of impacts on environmentd characteristics as well as
on traffic on Highway 101 and locd stregts. However, the report recommended the range of possible
devel opment for the Properties a between 800 and 1,500 units, reduced to 500 units with the purchase of
deve opment rights. TheCity acogted the task force reco nmendations by resolution dated M ay 3, 2000,
and for warded them to the generd plan steeli ng committeefor incorporation into the genegal pl an updae

On March 1 8, 2002, Shapell Industries and St. Vi ncent's submi tted gppli ations tothe City or
devel opment of the St. Vincent's property done, induding a specific request for annexation of the St.
Vincent's property. The proposed deved opment indluded 766 residentid units, 120,000 feat of office space
and additiond retail space. TheCity ®nt anotice of prepaation of adrdt EIR on theproposed proj ect to
nearby property owners, as wdl as other locad groups and agencies. In response, theCity received about 50
letters from agencies and individuds, induding the City of Noveto and the County of Main,  identifying
concerns with the proposd, including impacts on traffic and transit and the fact that the proposd did not
proceed in conjunction with a plan for the Silveira prgperty.

On April 7, 2003, the city coundl passed resolution No. 11288, denying the gpplication by Shapdl
Industiies/ . Vincent's for annexation and prezoning. Resolution No. 11288 acknowledged that "for many
years, the City, County and the Main County [LAFCO] have idetifiel the [Propeties] ...as loced within
the City's Sphere of Influence,” and that the city's 'Genegal Flan 2000, adopted i n 1988, set forth policiesfor
[the Proper ties] ... identifying [ ther] devd opment potentid." T he resolution found, h owever, that
circumstances that may have favored prezoning and deve oping the St. Vincent's property had changed
since adoption of generd plan 2000 and acceptanceof the task fore recommenddi ons T he resoluti on
stated tha any such future devel opment had dways been contingent upon the completion of i  nfrastrudure
improvements to address roadway and sewer capacity constraints. T hese included road improvements such
as extension of the Mclnnis Parkway and compl etion ofthe Lucas Vdley Road/Smith Ranch Road
inter change, as well as construction of apardld aterid to Highway 101 to provideadditionad north/south
cgpacity to Novato, & wel as for police and fire emergency a  ccess 2 Such improvementshad not been
made, theres ol ution noted, while & thesame ti me trdfic probl ens on Highway 101 had worsened,
problems which the proposed devd opment would compound. Additionaly, theresoluti on noted that inthe
two years since the task force recommendati ons were adopted "public opposition to deve oping the area has
grown" and amgority of the Marin County Board of Supervisors had expressed opposition to the proposed
leve of deve opment for the St. Vincent's property. The resoluti on d so noted tha the &. Vincent's property
"is not contiguous to the City, a@cessity for any annexation.

2 Theonly exigdingroad link between the City and the Propeti es is Highway 101.

Resolution No. 11288 also found tha disgproving prezoning and annexation forthe &. Vincent's
proposd is consistent with generd plan 2000 because nothing in the plan &firmatively requires the City to
actively pur sueor to gprove devdopment of the [ Propaties].” Rejection of the proposd ma nta nsthe
status quo, the repl ution und, because the Properties are not currently zoned by the City but are currently
zoned A-2 under the County's zoning ordinance. T he resol ution noted that the "County's zoning designation
will remainin place. .. [and the City's rgection of the proposd] will in no way pr edude future



devel opment of the property in a manner that is consistent with the County's Generd Plan.”

The City had earlier signded a possible change of tack on the annexation of the Properties, refleded in
resolution No. 11237, which the city cound | unan i moudy passed on Januay 13, 2003. Resol ution No.
11237 noted that whereas the City accepted the task force proposds for the Properties in May 2000, recent
public comments and position statements by county sipervisors haveadvocated more limi ted devel opment
and agregter planning role for the County in any such deve | opment. T heresoluti on dso noted that "the
County has substantid involvement in the annexation process and considerable influence in connection with
any ultimate decision respecting annexation of [the Properties]  tothe City & wedl & being aprincipal
paticipant in the nece ssary negotiation of atax sharing agreement with the City and through its
participation on LAFCO possesses the ability to make annexation infeasible following alengthy land use
entitlement process in the City tha may likdy require the City's defense of lawsuits and public refer enda.”
T herefore, under the resol ution, the dty council dired ed staff"to prepareproposed amendments to the
City's Generd Plan rdating to the [Properties], indiating the City's deemination not to annex or to serve
these lands and directing tha LAFCO remove them from the City's Sphere of Influence and Urban Service
area as gppropriate and to bring such proposed amendments to the Planning Commission and City Council
for public hearing and consideration for adoption. |1 n doing < staff isdirected toincdludepol icies continuing
the City's long advocacy that any future devdopment of [ the Properties] i nthe County shoul d provide for
maximum creation of workforce housing while protecting unique environmental feaures and habitat vaues
and providing afar economic use of these lands for their owners. The City Council further directs the
Generd Plan 2020 S eering Committee d so consider such policiesin their prepa ation of adraft Generd
Plan 2020consistent with such Coundl direcion."

Subsequently, generd plan 2020 was deve oped and alopted by the city council in aresol ution passed
on November 15, 2004. Geneaal plan 2020 did not provide for the future annexation of the Propeties.
Accordingly, in the adopting resolution the city coundil instructed staff “to formaly request that the Marin
[LAFCQ] initiae proceedings to remove the [Properties] from the City's Sphere of Influence.” The city
coundil found that the 2020 plan is consistent with the intent of the Marin Countywide Plan to concentra e
devel opment in three environmentd corridors, a nd which desi gnaes San Rafad withinthe"City-Centeed
Corridor." The coundil dso found that plan 2020 is consistent with smart growth principles focusing on the
deve opment of community centers, indudi ng the downtown area and north San Raiad town center,
gopropriate design, mixed uses and bd anced transportation planning.

St. Vinaent's fil ed its complaint and petition for writ of mandateon December 13, 2004. After
demurrers by the City, St. Vincent's filed the operative, second amended complaint on May 25, 2005. The
complaint dleges: "The City abandoned the opportunity to have a substantiad amount of affordabl e housing
actudly built [on the St. Vincent's propertty] within its expanded bo  r dersbecause it assumed tha the
politicd winds had shifted. Instead of dlowing the devdlopment a St. Vi ncent'sthat themultipl eCity
geneard plans and the Advi sory Teask Force anti dpated, the City proposed and later adopted amendments to
its Generd Plan tha reverse land use policies that have been in place for decades. " T he ammplant asseted
various causes of action, induding violaions of CEQA and violations of state planning and zoning | aw, ad
sought awrit of mandate dedaring the City's generd plan 220 invdid and voidab initio.

A hearing on the petition for writ of mandate was held on September 19, 2006. On November 14, 2006,
thetrid court issued an order condluding tha the City "did not act in an abitrary and capricious manner in
deciding ... to gpprove its Generd Plan 2020 and in its earlier decid on not to pursue annexation of [the St.
Vincent's property]." In addition, the court found that the City did not violate CEQA or gate planni nglaws
in gpproving plan 2020. Consequently, e court denied St. Vincent's petition for writ of mandate. Judgment
in favor of the City, induding costs of suit, was entered on November 29, 2006. . Vincent's fil el atimely
notice of goped from the judgment on January 1 2, 2007. Subsequently, thetrid court issued an order
awarding the City costs in the amounts of $ 4,0  30.12 (for filing feesand murt copy of administrati ve
record) and $ 26,362.50 (information technol ogy division fees for costs of retrieving emails).

Discussion
A. Gener al Plan Amendments

St. Vinent's assets tha the City ded ded to exdude thePropetiesfromitsgeneal plan in Januay
2003, beforeconduding aty CEQA andysis or prepaing an HR, and without mnsi deing rd evant
evidence rdating to planning and land use criteriaor theregiona wefare  Ina similar vein, St. Vincent's



contends that the City'sr emovd of its lands from generd plan 2020 wasanunla Wl reationto S.
Vincent's devel opment gpplication.s Onthese grounds St. \incent's contends the amendments to the generd
plan are unlawful.

3 8. Vincent's did not apped the City's denid of its planning gpplication in 2003.

As St. Mineent's points out, agend es are required by law to cary out an environmental assesament of a
project before gpproving it. ( Laurel Ha ghts 1 mprowement Assn. v Regents of Univerdty of Califor nia
(1988) 47 Cal.3d376, 394 [253 Cal. Rtpr.426, 764 P.2d 278] [' ' CEQA rejuires that an agency determine
whether a project may have asignificant environmentd impact, and thuswhether a EIR is required, before
it goproves that project.’ [Citations]"].) We dso acknowledge tha an ordi nanceisaninvalid exercise of a
city's police power where it constitutes arbitrary and discriminatory rezo ning. (See,eqg., Amel
Deve opment Co. v. City of Costa Mesa ( 1981) 126 Cal. App. 3d 330, 337 [175Cal. Rptr. 723] (Arnel
Devel opment Co.) [rezoning ordinanee arbi trary and disci minatory where "wi thout any sgni i ant change
in crcumstances and without considering appr opriate pl anning aiteia,” propaty is rezonal "or the ole
purpose of defeeting the devdlopment”]. ) H owever, these legd precepts and authorities have no
goplicability here

First, we rgect thedam tha theCity amended its generd plan without gppropriae environmental
review because there is no factuad basis in the record to support it. Indeed, St. Vincent's contentions are
founded on its characterization of resolution No. 11237 (passed on Jan. 13, 2003) as afind action requiring
CEQA review. It wasnot. " [A]gencies must not 'take any action which gives impetus to a planned or
foreseeable project in amanner that fored oses dternaives or mitigation mea sures " without first carying
out CEQA review. (Friends of the Serra Railroad v. Tuolunne Park & Recreation Dist. (2007) 147 Cal .
App.4th 643, 654 [54 Cal. Rptr. 3d 500].) Although "agency action approvi ng or opening the way for a
future devel opment can be pat of aproject and can trigger CEQA even if the action takes place prior to
planning or approvd of dl the specific features of the planned devdopment[,] ... [} ] ... CEQA review is
prematureif the ggengy action inquestion occurstoo eady in the planni ng process to dlow meaningful
andysis of potentiad impacts. Al though environmentd revi ev must take place asealy & isfeasible it dso
must be 'late enough to provide meaningful information for enviro nmental assessment.? (Cal Code Regs.,
tit. 14, § 15004, subd. (b).)" (ld. at pp. 654-655.) Resolution No. 11237 was nota fnd decisionon, o r
goprova of, aproject, which thereby triggered CEQA review. Resolution No. 11237 did not by its terms
approve changes to the ge Nera plan; raher, it directed staffto prepare amendments in line with certain
guidelines, and bring those back Br firther consideraion. Insum, we conclude the city coundl's passage of
resolution No. 11237 did not trigger CEQA review. + Thus, St. Vincent's contentions on this point fail,
because the record shows that the City  did conduct an HR as required under CEQA before adopti ng
generd plan 2020in Novemba 2004.

4 Citizens for Responsible Govenment v. Cityof Albany (1997) 56 Cal .App.4th 1199 [ 66 Cal.
Rptr. 2d 102], cited by St. Vincent's, is easily distinguishable. Ther, the Coutt of Appea noted
that CEQA "defines the term 'project' to include an activity involving the issuance of an 'entitEment
for use by one or more public agencies.' [Citation.] Since the development agreement gave
Ladbroke a vested right to complete a ga Mmng ficility within certain dear and narowly d  €fined
parameters, it constituted an 'entitlement for use'within the meaning ofthe staute" 066 CalApp.4th
at p. 1215.) Accodingly, the coutt conduded the project was subject to CEQA r eview, and that
such review should have been conducted before a voter ballot on the project b ecause "the dty
council submitted a fully negot i ated development agreement to the voters, tOgether with other
measures required for its imm ediate implementation. The negotiation of the 95-page development
agreement--from the time of Ladbroke's initial application for a development agreement through the
processes of staff review and three public hearings- -unquestionably i Nvolved the exercise of
judgment and deliberation, culminating in a decision to adopt an agreement with specific negotiated
terms." (56 Cal.App4th at p. 1219) Here St.Vincent's had noveged development rights and no
negotiaed agreement with the City, and the city council's resolution No. 11237 to consider proposed
amendments to the generd plan bears none of the hadImarks of findity noted in Citizens for
Responsible Gov ernment.

Weadso rgect St. Vincent's relaed contention that the amendments which removed its property from
the City's generd plan were an arbitrary and discriminatory action that exceeded the City's police powers.
St. Vincent's asserts that "[o]nce an gpplication has been submi t ted for a devel opment project, applicedl e



land use regul ations ... @nnot bechanged simply to dekeat the projed.” St. Vincent's dtes Amel
Development Co., supra, 126 Cal. App.3d 330 as "an a dhetypical ae gplyingthisrule” T hefats here
however, do not warrant gpplication of the rule

In Arnd Devdopment Co. , the City of Costa Mesa gpproved a final development plan as well & a
tentative tract map for 68  acres of land within the city boundaries owned by the Arnel Development
Company (Arnel). (Arnd Devd oprrent Co, supra, 126 Cal.App.3d aipp. 333-334) Foll owing gpprova of
the project, the city rezoned the property residentid-low and medium density " consistent with the generd
and specific plans for the express purpose of permitting the development.” (Id. at p. 337) Shottly dte the
city's goprova of the Arnd development, ac itizens' group mounted an initiative pe i tion to rezone the
Arnd property singlefamily residentid, whi dh the voters subsequently adopted. Thereate the dty rdused
to gpprove afind tract map or issue building pemitsto Arnd. (Id. atp. 334) The Court of Appeal staed
that after enacting an ordinance rezoning the Arnel property consistent with its generd plan, it would be
abitrary and discriminatory to |aer rezone the property "for the sole purpose of deeéating the develo pment”
absent no "significant change in dircumstances and without considering appropriate planning criteria™ ( Id.
at p. 337.) "Thecity's authority under the pol ie power is no greater than otherwise it would be Smply
because the subsequent rezoning was accomplished by initiative," the Court of Apped added. (/bid.) Here
by contrast, the St. Vincent's property was never subjed to the City's police power, was never annexed by
the City, and the City never approved any development proposals for the property. Rither, the Cityrgected
St. Vincent's gpplication for annexation and prezoning, ad  ecision which St. Vincent's did not apped.
Moreover, the City's attions in removing St. Vincent's lands from its sphere of influence wa e to preserve
the zoning stetus quo, not dter it to St. WVneent's detriment as inArnd Ded opment Co. s

5 S. Mncent's also rdies onRoss v. Aty of Yorba Linda (1991) 1 Cal.App.4th 954 [2 Cal. Rptr. 2d
638] (Ross), but this case too is entirely inapposite to the facts at hand. In Ross, the city gpplied a
one-acre restridion to prevent ahom eowner from building asecond homeon his 1 .117-acre lot,
which was surrounded by parcd's of lesser size zoned a 1.8 houses per acre. The Court of Apped

hed tha this was an example of discriminatory land use legislation known as spot zoning," Tw] here
asmal parcd is restricted and given less rights than the surrounding property.” " (Ross, supra, 1
Cal.App4that p.960) Ross is not instructivebecause spot zoning i snot at i ssuehere.

Merritt v. City of Pleasanton (2001) 89 Cal.App. 4th 1032 [107 Cal Rptr. 2d 675] (Merritt), a ase
decided by Division One of this court, is much more instructive Merritt involved an gpped from denid of
writ of mandate after propety owneas sought to compel theCity of Pleasanton to s asde Measure P, a
referendum on the owners' devd opment proposa for their property. ( Mer ritt, supra, 89 Cal App4th at p.
1034.) The property was unincorporated but was adjacent to the city and lay within its sphere of influence.
The city had previously annexed land on both sides of the property. Owners submitted a proposd for a
planned unit devel opment (PUD) to construct 89 singlefamily homes. The city "adopted Ordinance No.
1769, gpproving a prezoning of the site to PUD, low-density residentid.” (/bid.) However, the gpproved
prezoning never occurred. Before Ordinance No. 1769 took effect, residents raised enough petiti on
signatures to submit the PUD to a referendum process known as "M essure P." (89 Cal. App.4th at pp. 1034-
1035.) After Messure P was defested at the polls the owners filed a petition for writ of mandate ™  arguing
that the defest of Measure P crested an inconsistency with the City's generd plan by 'promulgating an
"unincorporated” zoning designati on for the Property inconsi stent with gengd plan objectives, policies,
generd land uses, and programs' " 89 Cal App.4th at p.1035.)

On gpped fom thetrid court's denid of the wii t, theowners contended that Measure P was abitrary
and cgpricious, and unfairly discriminated against the pro perty, citing Arnd Devdopment Co . (Merritt,
supra, 89 Cal.App.4th at p.1038.) TheCourt of Apped rejected theowners' contention, staing: " Inthe
present case, unlike the situation in Arnd Dewvdopment Co., supra, 126 Cal .App.3d330, theeledorate did
not change the Property's land use designation to preclude a particular type of needed housing. T he defeat
of Measure P simply maintained the status quo. h aldition, unlike the sit@tion in Arnel, the City's general
plan was not amended to call for the immediate development ofthe Property, and there is no specific plan
that calls for the development proposed by appellants.”" ( Id. at p. 1038.) Thisis exadly thesitugion here
Generd plan 2020 maintained the status quo and did not change the St. Vincent's prperty's prevaili ng land
use designaion to predludeapa rticular typeof devel opment, orindeed, to preciude any type of
devel opment.

In sum, we cond udetha in adopting generd plan 2020, induding amendments which removed the St.
Vincent's property from its sphere of influence for planning purposes,  the City did not exceal itspolice



powers by acting in an arbitrary and capridous manner and without conducting an environmenta review.

St. Vincent's may have preferred to remain within the City's sphere of influence and ultimately to have been
annexed to the City, but such preferences do not translate into alegd right to such annexation. (Rancho La
Costa v. County of San Diego (1980) 111 Cal.App.3d 54, 63 [168 Cal.  Rptr. 491] ["We know of no
authority which gives a property owner avested right to have his property included within the boundaries of
any paticular city, district or authority. T he prospect one's propaty might become morevaludl eifitis
annexed to the city where certain specid services are available a a more reasonable cost is a pleasant
contempl &ion for a landowner, b ut it is cetanly not aveged right."]; City of Santa Cruz v. Local Agency
For mation Com (1978) 76 Cal. App.3d 381, 389 [142 Cal.Rpt. 873] ["And noone has any  right,
constitutiona or otherwise, to beinduded, o excluded, fom a proposed annexétion. [Citations]"].)

B.CEQA

St. Mnent's dso chdlenges the sufficiengy of the City's CEQA review of generd plan 2020 on various
grounds.

Standard of Review

"In a case challenging an agency's compliance with CEQA, w e review the agency's action, not the trial
court's decision. [Citation.] In doing so, our 'inquiry shall extend only to whether there was a prejudicial
abuse of discretion. Abuse of discretion is established ifthe agency has not proceeded in a manner required
by law or ifthe determination or decision is not supported by substantial evidence.' [Citations.] S ubstantial
evidence in this context means 'enough relevant information and reasonable inferences from this
information that a fair argument can be made to support a conclusion, even though other conclusions might
also be reached.' [Citation.]" (Save Round Valley Alliance v. Countyof Inyo (2007) 157 Cal App. 4th 1437,
1446-1447 [ 70 Cal. Rptr. 3d 59])

Moreover, "[w]edo not review the correctness ofthe EIR's environmental cond usions, but only its
sufficiency as an informative document. [Citation.] 'We may not set aside an agency's approval of an EIR
on the ground that an opposite conclusion would have been equally or more reasonable. "Our limited
function is consistent with the principle that 'The purpose of CEQA is not to generate paper, but to compel
government at all levels to make decisions with environmental consequences in mind. CEQA does not,
indeed cannot, guarantee that these d ecisions will al ways be those which favor environmental
considerations.' " [Citation.] We may not, in sum, subsi tute our judgment frthat of the people and their
local representatives. We can and must, however, scrup ulously enforce all legislativd y mandated CEQA
requirements.' [Citation.]" (Save Round Valley Alliance v. C ounty of I nyo, supr a, 157 Cal. App.4th at p.
1447.)

St. Vinents aseitsthat the City violated CEQA by faling to i nvestigatewhd he its rdiance on
"infill" and "redevel opment” sites for new housing would "displace devd opment to more distant aress,
resulting in legpfrog devel opment and its atendant environmentd ills." According to St. Vinent's, the EIR
did not investigate whether such "growth displacement” might occur and dso did not investigate
"foreseesble indirect effects” of exduding the Properties from the generd plan.

Underlying St. Vinent's aiti dsm of the EIR is the suggestion tha the City should have compared the
effect of the anendments in generd plan 2020 with the dtern ative of "leaving existing geneal pl an policies
[generd plan 2000] providing for housing a the [Properties] in place.™ However, such a comparison is not
required under CEQA: Raher, an EIR is required to assess the impact of amendments to the generd plan
against exist i ng conditions on the ground, not against theimpact of theamendmentson the previous
version of the generd plan. Asonecourt put it: " 'CEQA nowhee alls fr evd uaion of the impads ofa
proposed project on an existing generd plan; it concerns itsdf with the impacts of the project on the
environment, dedined as theexiging phyd cd conditi ons in the dfected area. The legislaion evinces no
interest in the effects of proposed generd plan amendments on an existing generd plan, but instead has
dearly expressed concern with the effects of projects on the actua environment upon which the proposa
will operate’ [Citation.]" (Woodwar d Park Homeowners Assn., Inc.v. Cityof Fresno (2007) 150 Cal .App.
4th 683, 709 [58 Cal. Rptr. 3d 102] (Woodwar d ParK.) Noting that "[a] number of other cases reach
similar conclusions [citations]," theWoodwar d Park amurt summari zd the rule of thosecases & Dl lows:
'[I]n assessing the i npacts of a project proposed for an undeve oped piece of property, agencies should
compare project impacts aganst the existing environment, rather than some hyp otheti cd, impacted future
environment that might occur without the project under existing genera plan and/or zoning designétions.



[Citation.]" (Woodward Park, 8pra, 150 Cal. App. 4that pp. 709-71)

6 For example, St. Vincent's asserts that at issuehereis achangein policy, from one encou aging
feasible and reasonable deve opment of housing on [the Properties], to one precluding deve opment
there" That is simply not the case. Generd plan 2020 does not "preclude’ future d evelopment on
the Properties. It merely di vests the City of planning oversight for futuredevel opment, whi ch now
fdls to the County of Marin.

The EIR adequatdy addressed the impacts of the proposed amendments against existing conditions on
the ground. Regarding proposed land use changes, theEIR clealy desaibes a ™ | oss of 943 acres from the
Planning Ares, ... [which] represents the remova of [the Prope rties] ... ind ud[i ng] 581 acres of
Commercid-Mixed Useland (St. Vincent's/ Silveira designaion) and 363 acres of Parks and Open Space
land." TheEIR analyzed the e nvironmental impad s and mitigaion measures of such | and use changes.
The EIR conduded that such land use changes would not conflict with other adopted plans, such as the
Marin County Zoning Ordinance and Main Countywide Plan; tha devd opment consistent with ge nerd
plan 2020 (Plan 2020) would not induce substantid growth and concentration of the City's population,
espedidly when placed in aregional context; and tha such deve opment would result in ajobs-to-housing
ratio of 1.52, representing "opportunities for more loca workers to reside in the community, which has the
potentid to reduce future traffic generation.” The EIR andyzed the growth- i ndudng impads of the geneal
plan anendments. |t stated tha "devd opment in line with Generd Plan 2020would result inup to ... 5,104
additiond households and 12,078 more residents within the Plani ng Area ove exiging conditions. W hil e
[Plan 2020] would accommodate this growth, in some instances it would have the effect of restricting
devel opment due to changes in land use designations. ... Moreover, the pr oposel changes would be
expected to concentrate urban deve opment in aress that dreaedy have urban services.”

Moreover, the City spedificadly addressed the issue of "di splacement” or "legpfrog development” in its
responseto St. Vinant's comment on the HR. The responsenotes Plan 2020 identified ali st of housi ng
sites, some of which will be rezoned to permit housing in distrids wheeit is not arrently dlowed. With
such proposed rezoni ng, the regponse notes Plan 2020 anticipates that "all of the housing si tes listed for the
1999-2007 planning period will be avalable for housing devdo  pment with ressonable access to public
services and without unusuall y high devd opment costs.” In sum, the BR pressitsa "&ir agument' that
the Plan 2020 amendments to renove the Propeties from the City'sspheeof i nf uencewill not result in
ovespill or legpfrog devel opment into surounding aess. (Save Round Valley Alli ance v. County of | nyo,
supra, 157 Cal.App.4th at pp. 446-1447.)

St. Vinent's alo mntends that the City viol aed CEQA by &iling to compare proj ect impads to the
impacts of the no-project dtemative. St. V' incent's asserts that the EIR fall ed to "compare thegrowth
inducing inplictions of [thg two plans [Plan 2000 and Plan 2020] and their relaive growth displacement
effects." Ho wever, this claim i s bdied by the record because the EIR induded an analysis of three
dternatives to Plan 2020: " Alternative 1. NoProject/ N o Deve opment--existing conditions, no further
deve opment; Alternative 2. No Project / N o Adion / Gene al Pl an 2000--continued development under
General Plan 2000 ; Altenative 3. Reduced Devdopment-a lower intensity development a | ternaive”
The EIR assessed the impacts of these dter natives and ampared them to Plan 2020 across awhol e range
of factors, induding land use, transportation, ar quality, noise and public services. Moreover,the EIR notes
that "[i]mpacts of development & the [Properties] are therefore discussed in Alternative 2, the No Project /
No Action / Gener al Plan 2000 A lternative since General Plan 2000 included development policies for the
properties." In sum, the EIR adequately addressed alter natives to the P1an2020.

C.TheCitys Housing Elerent

1. The Statutory Framework

A city's broad police power is the constitutiona source for its authority " to reguld e land through
planning, zoning, and building ordi nances, theeby protecting public hedth, safdy and wdfare [ Citations)
" (Fonseca v. City of Gilroy (2007) 148 Cal . App.4th 1174, 1181 [56 CaRptr. 3d674] (Fonseca.)) "[T ke
framework for the exercise of that power is provided by the state's land use planning statutes. [Citations.]"
(Ibid.) State planning statutes requirethe "adopti on of agenerd plan ... (& 65300 ...) ... [whichis] the'
"basic land use charter go verning the direction of futurel and use" ' in the locdity. [Citations.]" ( Fonseca,
supra, 148 Cal.App.4th at p. 1182) "Declarng affordable housing 'apriority ofthe highest order' and one



not merely a local concern but a matter of 'vital statewide importance,' the Legislature in 1980 enacted
legislation to require each local government to adopt a housing d enent' as a component ofits genemal plan.
(3 65580, subd. (a) 65581, subd. (b) 65582, subd. (d)) Acmrding to the Houd ng Element Lav, apublic
locdity's generd plan 'must indude a housing d ement consisting of severd mandatory co nmponents '
[Citation]" (Ibid.)

Government Code former section 65583 gedfied these mandatory components.” Generdly, it provided
tha "[t]he housing dement shdl consist of an identification and andysis of existing and projected housing
needs and a statement of godss, policies, quantified objectives, fi nancid resources, and scheduled
programs for the pre servaion, improvement, and devd opment of housng. T he housi ng dement shd |
identify adequate sites for housing, i ncluding rentd housi ng, factory-built housing, and mobilehomes and
shdl make adequate provision for the existing and projected needs of dl economic se gments ofthe
community." (Former & 65583)

7 Gover nment Code sedion 65583 was anended efedive Jauary 1, 2005, to Deember 31, 2005.
(See Stats. 2004, ch. 724, a1.) Further statutory refeenees ae tothe2004 Govenment Code
sections in effect when the City adopted Plan 2020i n Novembe 2004.

T he housing d ement must include [aln assessment of housing needs and an inventory of resources and
constrants rdevant to the meding ofthese needs[,] ... ncludfing] ... [} ] (1) An andysis of populati on and
erpl oyment trends and doaumentati on of projections and a quantificaion of the locality's existi ng and
projected housing needs for dl income levels. These existing and projected needs shdl indude the
locdity's share of the regiona housing need in accordance with Section 65584. [} 1... [}] (3) Aninventory of
land suitable for residentid devel opment, including vacant sites and sites having potentid for
redevel opment, and an anaysis of the rd ationship of zoni ng and public faci liti es and srvicesto these dtes.
" (Former @ 65583, s ubd. (aX1), (3).) A |, the housi ngelement must contain "[g statement of the
community's gods, quantified objectives, and policies rdative to the mantenance, p resgvation,
improvement, and devd opment of housing:" (Fomera 65583, sibd. (b)(1).)

Additiondly, the housing d ement must include "[a] program which sets forth afive-yer schedul e of
actions theloca government is undertaking or intends to under take to implement the policies and achieve
the god's and objectives of the housing dement through the admin i straion of | and use and devd opment
controls, provision of regulatory concessions and incentives, and theutilization of gppropriae ederd and
state financing and su bsidy progranswhen available. ..." (Former & 65583, subd. (c).) Moreove, " [i]n
order to make adequate pr ovi sion or the housing needs of dl economic ssgments of the ommunity, the
program shdl ...[}].. [i]dentify actionstha will be taken to mae sites available duri ng the planning
period of the generd plan with appropriate zoning and devel opment standards and with services and
facilities to accommodate tha portion of the city's or county's share of the regiona housing need for eech
income levd that could not be accommodated on sites identi i ed i n the inventory completed pursuant to
paragraph 3) of subdivison (&) without remning. Stes shall be identified as needed tofadlitateand
encourage the devd opment of a variety of types of housing for al i ncome levds, incuding multifamily
rentd housing, fa ctory-built housing, mobiléhomes, h ousing or ayricultural enployeess, emergency
shdters, and transitiona housing. [}] ... Wheretheinventory of sites, p  ursuant to paragraph (3) of
subdivision (a), does not identify adequae sites to accommodate the need for groups of dl household
income leves pursuant to Setion 65584, he program shdl identify sites that can be deve oped for housing
within the planning period pursuant to subdivision (h) of Section 65583.2." (Fome = 65583, aubd. (€)(1)
(A).)

2. Standard of Review

When an interested party chdlenges a city's housing dement in amandamus action, t  hetiid court's
review " 'shdl extend to whether the housing dement or portion thereof or revision thereto substantidly
complies with the requirements of [the Housing Element Law].' [Citation.] '" ' "Substantial compli axce ...
means actual conpliance in respect to the substance essential to every re asonable objective of the statute,"”
as distinguished from "mere technical imperfections of form." ' [Citation.]" ' [Citations.] Simply staed, [j]
udicial review of a housing element for substantial compliance with the statutory requirements does not
involve an examination of the merits of the element or ofthe wisdom of'the municipd ity's detemination of
policy.' [Citation.] It merely involves adetermination whether the housing element i Ncludes the statutory
requirements. [Citation.]... [T]he court's role in determining a mandamus challenge to a locality's housing
element is simply to determine whether the locality has satisfied statutory requirements. It is not to reach



the merits of the element or to interfere with the exercise of the locality's discretion in making substantive
determinations and conclusions about local housing i Ssues, needs, and concems. " (Fonseca, supra, 148
Cal.App.4th at p. 1185

"On gpped, w e independently ascertain as aque Stion of lav whether the housing dement & issue
substantid ly complies wi th the requirements of the Housing Element L aw, substantid compliance meaning
""" ""actual complianein resped to the substance essantial to evely reasonal eobj ective of the staute " as
distinguished from "mere technicd impefections of orm." ' [C itation.]" '[Citaions] Inour independent
review of the housing dement's legd adequacy, we afford no de  f erence to thetrial court's cond usions.
[Citations.]" (Fonseca, supra, 148 Cal.App.4th at p. 1191 .) "On the other hand, a dty's adoption ofa
housing element is a legislative enactment, something which is generally eni tled to some defrence. Thee
is a presumption that the adopted dement is valid and we do not in the course of our review evaluate the
municipality's determination of policy. [Citaions] The burden is on thechalenge to demonstraethat the
housing e ement, and by extension the generd plan, is inadequate. [Citation. ] If the munic i pality has
substantidly complied with statutory requirements, we will not interfere with itsl egislaive ation, unless
tha action was arbitrary, capricious, 0 r entirdy lacking in evidentiary support. [Citations. 101
Accordingly, likethetrid court, we do not review themerits of the housing d ement at issue or assess the
wisdom of the municipdity's determination of policy. [Citaion.] Nor do we judge whether the programs
adopted by the locdity are adequate to meet their stated objectives. [Citation. ] Our review thus comesdown
to independently determi ni ng whether the housng element & issueisin subgantid compli ancewith
gpplicable statutory requirements, i.e, does it contan the d ements mandated by the statute” ( d. at pp.
1191-1192, italics added.)

3. Analysis

St. Vinant's contends that the City's housing demaent fails to comply with the statutory requirement s
of section 65583. Fpedially, St. Vincat'sassatstha the City's housing element doesnot identify
adequate sites for residentid devdopment, in violaion of section 65583, subdivision (¢)(1). According to
St. Vineent's, "in apoory mncevel dfort to meke up or thel oss of residentia land caused by its
abandonment of the St. V' ineent's and Silveirasites, the City suddenly discoveed nev inill' and
'redevd opment' sites for housing” but failed "to show that devel opment of residentid uses on these sites
during the five year planning cydeis feasi ble" We are not pasuaded.

The City's housing dement induded the inventory of land suitable for residentid deve opment required
under section 65583, subdivision (a)(3). T heinventory included an andysis of the residential potential in
the various land use districts, identifying atota of 395acres of vacant /underdeve oped land with apotentid
yied of 5,0 91 aditional units Theinventory dsoinduded analysis of how many of those potentid
additiond units could be devd oped within the 1999-2007 timeframe of the housing dement by looking a
singlefamily sites and second units,  mul tifamily sites, mixed use sites, and si tes currentl y zoned
nonresidentiad where housing will be alowed pending land use and zoning changes in Plan 2020; b y
identifying specific downtown deve opment sites, induding potentid sites with planning application
pending and other potentid sites for downtown housing deve opment; and by i denti fyi ngthe potentiad for
housing devel opment in other specific aress, such as the Loch Lomond Maing ~ Main Square, thearea
around Davi dson Middle School and the commercid and office areas aound Northgate Town Center. On
tha basis, it states that 1,468 units areavailable to be deve oped ( more than the City's reamaning regiona
housing need of 928 units), and tha the residentid potential "exceeds[the City's] remaining regional
housing need for 800 units for very low [418], low [130], and mode ae incomehouseholds (252). "

Regarding section 65583, subdivision (s reguirement for afive-year schedule of adi ons, the housing
dement indudes an andysis of plans and programs to promote and deve op identified housing needs over
this time-frame. These include policiesfor the undi ng of dfordebl e housi ng; for the prot ection of existing
housing stock and use; for innovative housing initiatives (e.g., limited equity cooperatives and "sweet
equity” housing); to maintain an adequate supply of land designated for dl types of residentid deve opment;
to promote mixed use development dlowing residentia uses in commercid aress; and to dlow higher
densities on sites adjacent to transit hubs. Additiondly, the housing d ement stisfied t herequirements of
section 65583, subdivision (c)(1)(A)by i dentifying adequate sites and analyzing the required i nfastrud ure
needs of the sites. For example, the howsing dement desaibed specific multifanily sitesthat ae arrently
avalable and outlined the factors that would make those sites favorable to housing deve opment, such as the
ready availability of public fadilities, services and infrastructure, incentives such as density bonuses, and the
predominance of similar uses in the vicinity of the site. t dso describesfive downtown redeve opment sites



for which deve opment gpplications were pending for over 200 units. And it contains an andysis of
potentid mixed use dtesindowntown San Rakel, discussing incenti ves or devd opment, such aslower
parking requi rements, higher dlowable densities and he ght bonus.

St. M nent's, however, demandsmore. Rdying onHof master v. City of San Diego [997) 55 Cal. App.
4th 1098, 1112-1113 [64 Cal. Rptr. 2d 684] (Hoffmaster), . Vinent's aguestha the City faled inits
"dffirmative duty to demonstrate how its newly-conceived housing strategy could actualy produce the units
it damed." Hoffmager imposed no such affirmati ve duty, nor did the gpplicable planning statutes. ¢ In
Hoffmaster, represat atives of homeless pasons in the City of San Diego cla med the d ty's housi ng
dement faled " to comply with section 65583, subdivision (c)(2) by nether properly designating adequate
red property sites which City would make avail able for home ess emergency sheters and transitiona
housing, nor providing afive-year action plan to implement the gods and policies of the housing € ement
by various means, induding fadilitating the cevelopment of enegengy shdtes and transi tional housing on
designated sites." Hoff master, supra, 55 Cal. App.4th at p1103)

8 Weneed not and do not address whether the post-2004 anendments tosection 65583 impose any
such requirement

The gppdlate court stated that in order " [t]o substantidly comply with the identification of adequate
sites requirement of subdivision (¢)(1) here, City must provide an inventory of sites which will be made
available through features ofits program to meet its quantified housing objectives as to the homeless."

(Hoff master, supra, 55 Cal.App.4th at p. 1112 However, the coutt futher stated that "for identifcation to
be meaningful, it must necessarily be specific. It must set forth sites which will be available to be
developed, without restrictive zoning burdens which combined with the NIMBY (Not In My Back Yard)
factor (discussed at length in separate council hearings) become insurmountable or produce protracted

delays and deterrent cost increases. Available sites should be oficially designated and publicized,

pref eraly in the housing element, for this use Finally, through its action program, City bears the
responsibility to ensure the regulatory process actually encourages the development of emergency shelters
and transitional housing." (d. & p. 1114) After examining the city's action program, the court concluded
that "through its blanket CUP [conditiond use permit] reguirement and the quarter-mile geographica
restriction, the residentia care facility ordinance as presently constituted substa  ntidly constrains dting
home ess fadilities for emergency shelter and meaningful transitiond housing in any loc ation within City."
(Hoff master, supra, 55Cal. App.4th at p. 1115. Moreover, the court firther concluded that the remaining
features of'the city's program did not suffi ciently offet the efct of this estrictive ordinance, r esulting in a
housing element which failed to meanin gfully identify adequate sites available for development of both
emergency shelter and transitional housing to meet the city's quantified objectives as to the homeless. ( Id.
at pp. 1115-1117)

Thethrust of the appdlate court's andysisin  Hoff maste i snot that a d ty's housi ng e ement must
demonstrae how its housi ng strategy will "actually produce’ aspecific number of houdng units. Rather, it
istha adty isnot in substantid compliancewith  sation 65583, subdivision (c)(1) smply because it
identifies suitable sites to meet an identified housing need, if i t then places planni ng axd zoni ng restri di ons
in theway of any actud d evedopment of those sites to meet the identified housing need. (  Hoffmaster,
supra, 55 Cal. App.4th at p. 1 117 ['Within azoning and |and-use context, ... [§d  equate funding and
ownership of land does not equateto avai | &ble usbl esites, absent a program of zoning develo pment

controls, meaningful regulatory concessions and incentives which will permit and encourage such
devel opment." (Itdics added.)].)

Thereis no such flaw, h oweve, inthe City's housing d enent here As noted above t he City has
talored its regulaory activities and zoning controls to maximize the potentia for housing devd opment at
identified sites, not to frustrate development as in Hoffmager, supra, 55 Cal .App.4th 1098. The City has
developed policies to change zoning in order to allow housing in sites not cu  r rently zoned residential;
reduce parking standards and increase height bonuses for downtown developments; revise its second unit
ordinance to reduce the time and cost of adding second units to existing single-family homes; establish fee
waivers, including traffic impact, planning, and building £es br afordable housing pr Ojects; to utilize the
City's priority project selection program (P SP), which allocates traffic capacity to proposed development
projects, to encourage affordable housing projects; and to permit density bonuses above and b €yond those
mandated by state law pursuant to the City's inclusionary housing ordinance. I n sum, while St. Vincent's
may disagree with the City's policy decision to base its housing element on fostering development within



existing city limits instead of annexation, it has failed in its burden to overcome the presumption that the
housing element is valid and show it is not in substantial compliance with the statutory requirements.
(Fonseca, supra, 48 Cal App.4th at pp. 1191-1192)

D. Costs

Thetrid court awarded the City costs 1isted as Information T echnology Division fees in the anount of
$ 26,362.50." Thetrid court stated: " Thesecosts ae d esaibed as time spent in the email seach and
production efforts of City programmers or andysts, cdculaed a a'lly burdened' rae After argument [ on
St. Mn@nt's motion totax costs], the court again reviewed the record in thi s cae and can recll pditioner's
insistence that the record be augmented with the parties' email exchanges. The court will dlow the staff time
spent in this cumbe some retrievd process but will not awerd the atorneys' feesclai med as attri butabl eto
these efforts.” St. Vincent's does not dispute tha the City incurred these costs, or that they were reasonal e
and necessary for the litig ation, nor does it chalenge the rates & which the costs were assessed. Rather, S.
Vincent's contends that the award of costs is barred as a matter of law both by Code of Civl Procedure
section 1033.5 and by the Cdifornia Public Records Act (Gov. Code, § 6250 & seq).

1. Satutory Framework

Public Resources Code section 21167.6 (hereat e section 21167. 6) provides that & thetime a CEQA
action isfiled, "the plaintiff or peti tioner shdl fil earequest tha therespondent publicagency preparethe
record of proceedings reating to the subject of the action or pr  oceeding. T he request, together wi ththe
complant or peti tion, shal be se'ved pesondly upon the public agency not later than 10 businessdays
from the date that the action or proceeding was filed.” (= 21167.6, subd. (a).) T heraafter, "[t Jhe public
agency shdl prepare and certify the record of proceedings not later than 60 days from the date tha the
request specified in subdivision (8) was served upon the public agency. Upon certification, the public
agency shdl lodge a copy of the record of pr oceedings with the court and shdl serve on the parties notice
that the record of proceedings has been certified and lodged with the court. The parties shall pay any
reasonable wstsor fees i mposal for the preparati on of ther ecord of proceedings in cnf ormanae wi th any
law or rule of court.” (@ 21167.6, aubd. (b)1), itdics added.) Howeve, "[t] heplantiff or petitioner may
dect to prepare the record of proceedings or theparties may agree to an dternative method of prepa aion
of the record of proceedings, s ubj ect to certificai on of its acurecy by the publicagency, within thetime
limit specified in this subdivision."§ 211676, subd. (b)X2))

The reference to " reasonable @sts orfees ... in @ nformance with any lav or il e of ourt' in - section
21167.6, subdivision (b)(1) "l eadsus tothe generd rules gpplical e tothe awad of wsts, w hith ae st
forth in Code of Civil Procedur e sections 1032, 1033 and 1033.5. [} ] First, exapt & otherwise expressly
provided by sta ute theparty who prevailsin ay adion or proceeding ‘i s entited s amatter ofright to
recover costs.' ( Code Civ. Proc., 1032, aubd. (b).)" (Wagner Farms, Inc. v. Modesto Irrigation Dist.
(2006) 145 Cal. App. 4th 765, 773 [52 Cal. Rptr. 3d 6 83] (Wagner Farms).) And in further reference to
costs, section 21167.6 provides that "[i| n prepai ng the remrd of proceadi ngs, the party preparing the record
shdl striveto do so a reasonable cost in light of the scope of the record."(e 21167.6, subd. {).)

2. Analysis

Based on the above provisions of setion 21167.6 andtheCodeof Civil Procedure provision awarding
costs to the prevaling paty, the court in Wagner Farms conduded that "the prevaling paty in a CEQA
proceeding ... may recver ascogs the amounts it reasonably and necessarily inarred in prepaing the ROP
[record of proceadings].” (Wagner Farms, supra,145 Cal.App.4th at p. 774) St. Vinents, howeve, aseits
that the rule of Wagner Farms does not gpply here because, pursuant tosection 21167.6, subdivision (b) (2,
it dected to prepare the record, and CEQA authorizes recovery of costs for record preparation only by a
prevaling party who has actudly prepared therecord. S. M ncent's asserts tha "[i]n no report ed case has a
court awvarded costs of record preparation to a party where the other party dected to prepare the record of
proceadings." St. Vinent's futhe assats that the vay purpose of the il eadl owing apet i tiong to prepae
the record of proceedings is to "dlow(] the petitioner to control the costs of record preparation” and this
purposeis frustrated by an award of costs to the City for purposes of record preparation.

We are not persuaded. In thefirst place, the City is not seking to recover theentire wst for preparation
ofthe record of proceedings (R OP) because it did not pr €pare the ROP, St. Vincent's did. Rather, the
question here is whether the City is precluded by St. Vincent's election under section 21167. 6, subdivisi on



(b)(2) from recover ing any @sts whatsoever in connection with preparati on of the record, even when the
City is the prevailing party, and even when the City incurred certain extraordinary costs at St. V. incent's
behest. As explained below, we do not think such a blanket preclusion on costs to the prévailing party sits
well with the cost-containment policy embodied insection 21167. 6.

(a)

The cost-containment policy embodied in section 21167.6 was expl @ned in Hayward Area Planning
Assn v. City of Hayward (2005) 128 Cal.App.4th 176 [26 Cal. ptr. 3d 783] (City of Hayward), adecision
issued by Division Five of this court. Thee, the plainti fs filed a petition for writ of manda e ayainst the
city, dleging noncompli ancewith CEQA. ( City of Hayward, supra, 128 Cal App.4th atp. 179 .) The
deve oper of the af feded proj ect was identified asthered paty in interest. (1bid.) After the dty advisedthe
plantiffs regarding the anticipated volume of the record and costs associated with its preparation, the
plaintiffs e ected to have the city prepare the ROP, pursuant to section 21167.6, subdivi sion (a) (128 Cal.
App.4th at p. 179) However, the dty, apparently in order to ensure timey completion ofthe record, asked
the developer's attorneys to prepare the ROP. The plaintifs were never advised ofthis arrang ement, and the
final record was much longer than the city's original projection. ( /bid.) Subsequently, the trial court denied

the writ petition, entered judgment in favor of the city, and awarded both the cty and the developer costs.
(Id. & p. 180)

The devd oper sought over $ 50,000 in costs, mostly associated wit h preparation of the ROP. (Ciyy of
Hayward, supra, 128 Cal App.4t h at p. 180 .) Theplaintif6 moved to tax msts on vaious grounds,
induding that costs of record production were not properly awarded to the deve oper because preparation of
the record was the responsibility of the city under section 21167.6, subdivi sion (a). (128 Cal.App. 4th at p.
180.) Thetrid court agreed, but rather than denying the developer's costs e ntirdy, it taxed the @sts to
reflect what costs would have been incurred had the city prepared the record itsdf, and awarded costs inthe
reduced amount of $ 20,359. 65. (/bid.) The plainti fs appealed thetrial court's decision to award the
developer costs. (1bid.)

On appeal, the issue was one "of statutory constru ction: does section 21167.6 aut hoii z the court to
award the costs of preparing a CEQA administrative record to ared party in interest absent Plaintiffs
consent?" (City of Haywar d, supra, 128 Cal App.4th at p. 181 ) The gpel late court noted tha the statute
did not expressly bar ared party in interest from recovering costs of preparing therecord.  (Id. at p. 183)
However, language in section 21167.6, subdivision (b)Y 1) that " '[t]he parties shdl pay any reasonabl e costs
or fees imposed for the preparation of the record of proceedings in conformance with any law or rule of
court' " was ambiguous, the court added. ( 728 Cal.App.4th at p. 183 .) On theone hand, "[blecause the
provision gopears in subdivi sion (b)(1), which author zes the public agency to prepare the record, it can be
construed to permit only the public agency to claim those costs. On the other hand, as [the developer]
argues, it can be construed to allow costs to any party because the only express restriction is that costs be
awarded in confo I mance with applicable law." (/bid.)

Construing the ambiguity "in amanner consistent with the statutory scheme and purpose,” the court
observed that "the three-part scheme for preparing the r ecord alvances the legislaive purpose of enabli ng
the petitioner to minimize the cost of record preparation. W hentherecord is prepared under  section
21167.6, subdivision (b)(2 ecither the petitioner directly controls the costs by its personal assumption ofthe
task or it ind i rectly controls the costs by consenting to an alternati ve atangement. W hen the agency
prepares the record under section 21167.6, subdivision (b)(1), costs ae controlled inthree ways. F irst, as
occurred in this case, the pet i tione may request ani nitial mst egi mae to informits decis on whethe to
prepare the record itsdf. T hat cost estimde serves as arestrant on the agency's ulti materecovery of costs.
Second, the agency has aduty to act in the public interest and it is accountable to its constituents for the use
of public funds. Had the City here for exanple, contracted with [the deve oper] and assumed respo nsibili ty
for the costs in thefirst instance, it would have been required to file a cost bill in its own name Third, the
agency is bound by the statutory mandateto min i miz wsts whichthetrial curt enbrces by taxing
unressonable costs. (v 21167.6, sibd. ()" (City of Hyward, supra, 128 Cal App. 4th at pp. 183-184

"In the circumstances of'this case," the court co ncluded, "the cost restraints inherent” in "the statutory
scheme for controlling the costs of record preparation" had been undermined in various ways by the city's
delegation to the devdoper of the task of record production. (City of Hayward, supra,128 Cal.App. 4th at p.
184.) For example, "[u]nlike a public agency, adeveloper real paty ininterest has astrong financid inteest
in the out come and is feeto act purdy inits privaeinterest. B ecause the City did not diredly incur any



ligbility for the costs, it had noincentive to control those wsts! (Id. at p. 185) The court firther conduded
that "[t]he City's del egation of the task to [ thedeved oper] aso undarmined the statutory purpose of
expediting CEQA litigation. (See @ 21167.1, subd. (a)) As a result of the skewed incentives caused by the
delegation, the mounting costs of record preparation did not come under scrutiny until the end ofthe trial
court proceedings. Under the Legislature's scheme, either the plaintiff or the defendant public agency or

both would have had reason to control those costs as the record was being prepared, promoting eff i ciency
and limiting the need for time consuming litigdtion and judicial intervention! (Id. at p. 185.) Accordingly,
the court held that "in order to preserve the stat Utory schemeand purpose of section 21167.6, subdivision
(b), the public ayency must itsdf i naur and seek recoveay of the st s of remrd prepadion when the remord
is prepared unde subdivision (b)(1) Because that did not @cur in this case, costs must be denied." (bid.)

(b)

City of Hayward is highly instructivein resolving the issue of statutory interpretation presented here,
which is: does section 21167. 6 preclude an award of costs in favor ofthe prevailing party in any amount in
connection with record preparation ifthe plaintiffelects to prepare the record pursuant to section 21167.6,
subdivision (b)()? AsinCity of Hayward, the statutory language is anbiguous on thi s issug and for much
the same reasons. T hesta ute does not expressly prohibit costs under these ¢ rcumst ances. n the one hand,
the reference to "re asonable costs” is insubdivi sion (b) (3, which govensthe public ageng/'s preparaion of
the record, so it could be construed to permit only the public agency to dam those costs when it prepares
the record. On the other hand, it may not preclude the public agency from daming costs associated with
record preparation even when it did not prepare the record if such an award is "in conformance with"
goplicablelaw (§ 21167.6, subd. (b)(1)), such s Code of Cinvl Procedure sedion 1032, s ubdi vision (b),
which provides that a paty who prevails in any action or proceeding "is entitled as a matter of right to
recover costs."

AsinCity of Hayward therefore, we must ded de this issue in light of the statutory scheme to expedite
and contain costs in CEQA litigation. (See City of Hayward, supra, 128 Cal App.4h at pp. 184-185.) We
conclude that under the circumstances presented here, t  he statutory purpose of section 21167.6 is best
served by upholding the awvard of costs against St.  Vincent's in connection with record preparation. St.
Vincent's dected to prepare the record pursuant to  section 21167.6, subdivision (b)2). By doing so, it
undertook the solemn statutory obligation to "strive [to prepare the record] at reasonable cost in light ofthe
scope of the record.” (2 21167.6, subd. (f))

(9

In connection with this litigation, he City assembl ed 2,208 documents anounting to ove 58,000 pages
over aperiod between December 2004 and April 2005. Given the massive anount of documentation
involved, the City required, and St. Vincent's stipul ated to, three extensions of time to certify the record.
The City findly turned over 20 boxes of documents to St. Vincent's in April 2005. St. Vincent's noted that
the 20 boxes contained only afew emails, so in June 2005 it submitted a Public Records Act request to the
City asking for "dl writings evidencing or reflecting communications, s tored on computer had drive or
sarver of any City employee, rdaing to or in connection with St. Vincent's property or the Silvera property.

This request resulted in further deay. | n July 2005, the City advised that over nine boxes' worth of e
mails would have to be vetted for responsiveness. The paties gipulaed to an extension of timethrough
August 2005, so tha the City could complete this review. In October 2005, howeve, the city attorney's
office was still wor king on revievi ng and sorting the emails retrieved & a result of St. Vincent's requed.
The City's search for emails did not conclude until December 2 005, and theresponsive, nonprivileged e-
mails were then forwarded to counsd for St. Vincent's.

St. Vincent's wasnot satisfied withtheCity's pr  oduction of emails InaJanuary 9 , 2006, cse
management staement, St. Vincent's staed that "produdionis incomplete and the City staesthat it is
complete. The paties are atempting to resolve the issue so that the ecord can be completel." However, on
January 11, 2006, St. Vincent's served a demand for inspection on the City, listing 15 further demands for
documents. In a June 26, 2006, case management statement, St. V incent's recited the history of its request
for emalls, stating that because the City did not routindy discard emailsfromitsco  npute system, its
search had resulted in "nine boxes of potentidly responsive emails.” However, St. Vincent's continued, the
City only "produced two stacks totaing less than two inches of paper. T hese emails wee almost entirely



non-substantive ... and largey duplicated each other.” St. Vincent's recited tha it had demanded an

expl anation & to why the City "withhed[] so mawy emadl s" and had served ademand for inspection. In
response, St. Vinceent's related, the City had identified fiveclasses of pii vileged documents and, dter a
megt-and-confer pro cess, the City had produced a pri vilegel og covering 181 doauments. St. V' incent's
complained tha to date it "has received no explanation for the gpparently vast number of emails that have
been withhdd." St. Vincent'sadded that on April 26, 2006, i t had filed i ts opening briefon the mandae
cdams "dthough the record of proceedings had not yet been certified.”

(d)

This record reflects atotd disregard for cost-containment on St. V i nent's part, and acomplete
abandonment ofi ts statutory duty to "strive to [prepare the record] a reasonablecogt. " (§ 21167.6, subd.
(f).) After three extensions of ti me, the City gaveSt. Vinent's 2 0 boxes of documents in April 2005. &.
Vincent's then subjected the City to acostly and lengthy process of trawling through its entire computer
system in response to an extremdy broad and unbounded search for "dl writings evidencing or reflecting
communiceations ... rel &ing to or in connection wi th the St. Vincent's property or the Silvera property.
And St. Vincent's rationd e for this?--n ot becauseit had identified any "ggps’ i nthevol uminous planning
documents contained in the 20 boxes, but because it wes not satisfied with the number of e-mails mntained
in the 20 boxes. In abandoning its stat utory duty to contain costs, St. Vincent's may be likened to the
developer red party in interest in City of Hayward who, "[u]nlike a public agency, ... has astrong fnancial
interest in the outcome and is free to act purely in its private interest.”" ( City of Hayward, supra, 128 Cal.
App.4th at p. 185.) M oreove, because . Vincat's, li ke the City of Haywad, "did not directly incur any
li ability for the [additional] asts [ofthe computer serd], it had no i ncentive to control those cogs." ( /d.
at p. 185 .) Futhamore, & in City of Hayward, St. V incent's di scovery acti onsaso "undermi ned the
stautory purpose of expediting CEQA litigation." ( Ibid.) T he statute provides that the record should be
prepared and certified within 60 days ( § 21167. 6, subd. (b)( )), but this record was not certified until July
18, 2006, 15 months at e the City ddi veed 20 boxes of doaumentsto . Vincent's. It istdling that after
all this, &.Vincant's doesnot mention one single e-mail, obtained inresponseto its request, which pr ovded
information that bolstered any of its daims in this case Indeed, w e wonder what the point of it all was,
because, as noted, &. Vincent's filed its brief be ore the issue of the email swasever resolved.

In condusion, as in City of Hayward, the circu Mstances here demonstrate that "the cost restraints
inher ent" in "the statutory scheme for contlling the costs of record preparation” have been undermined by
St. Vincent's additiona, broad, u nrestricted, and, a pparently nonessential, discovery demands. ( City of
Hayward, supra, 128 Cal. App4th atp. 184.) St. Vincent's actions, w hi th caused the City to expend
considerable time and resources in responding to its discovery demands, reflect a compl ete abandonment of
its statutory responsibility to "strive to [prepare the record] at reasonable cost." ( & 21167.6, subd. (f).) The
ensuing dday to the CEQA lit i gation proeess ausedby St. V incent's demands aso "undermined the
statutory purpose of expediting CEQA litigation." ( City of Hayward, supra, 128 Cal. App4th at p. 185.)
Accordingly, we hold that where necessary to preserve the statutory purposes of cost-containment and
expediting CEQA litigation, the prevai ling paty in a CEQA ation may recver "reasonable costs or fes
imposed for the preparation” ( & 21167.6, subd. (b) 1)) of therecord, even if the nonprevailing party dected
to prepare the record pursuant to  section 21167. 6, subdivi sion (b)(2). ° To hold othewise would only
reward liti gants who, like &. Vincent's dectto prepare the record but then ignoretheconcomitant
statutory duty to restrain costs in doing so. In light of our holding that ection 21167.6 does not predude an
award of costs in favor of the City, we will not disturb on appeal the trial court's exercise ofits sound
discretion in awarding information technology fees in the amount of $ 26,362.50. ( River Vall ey
Preservation Project v. Meropolitan Transit D evelopment Bd. (1995) 37 Cal.App.4th 154, 181[43 Cal.
Rptr. 2d 501] ["Whether aparticular cost to preparean admini straiverecord wasnecessary and reasonable
is an issue for the sound discretion of thetrid court,” which thetrid court abuses only if its decision
exceeds the bounds of reason.].)

9 | nso holding, we rged St Vincent's atempt to avoid itssta utory duti es under CEQA by
coaking its discovery actions under the Public Records Act. St. Vincent's instigated this madamus

action under CEQA and is bound by its statutory provisions.
Disposition
Thejudgment is afirmed. S. Vinent's shal bear costs on apped.



Pollek, Acting P. J., and Siggins, .J @mncurred.



